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Crossroads and Boundaries 
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The absence of a gender perspective in the labour laws 

and the absence of any labour rights perspective in the 

anti-trafficking frameworks are the twin flaws that are 

particularly detrimental to the interests of migrant 

women workers in India. A corrective course that is 

cognisant of both the gender structures in labour 

relations and the gendered employment crisis is the 

need of the hour, if the state’s obligations under the 

Constitution are to be fulfilled.

V olatility in livelihoods and growing unemployment are
 compelling more number of women to fi nd work by
 migrating. The absence of engagement with the social 

realities that shape women’s labour relations characterising 
the labour laws, and an overly sexually charged cloud over 
anti-traffi cking interventions and discourses, both are adversely 
affecting the migrant women workers’ situation. Fundamental 
changes in labour laws and their replacement by four labour 
codes have coincided with a thrust to widen the defi nition 
of traffi cking to include forced labour. Yet, the connections 
between the two tracks have received little attention in public 
debates. However, it is high time for a corrective course that is 
not only informed by socio-historical processes, but also takes 
cognisance of both the gender structures in  labour relations 
and the gendered employment crisis, if the state’s obligations 
under the Constitution are to be fulfi lled.

Constitutional Rights and Labour Laws in India 

The right to move freely and to reside and settle in any region 
or state in the territory of India—including for employment—
is granted as part of the Right to Freedom (Article 19). Article 16, 
on the other hand, provides for non-discrimination in employ-
ment, on the grounds of religion, race, caste, sex, descent, or 
place of birth under the Right to Equality. Such rights are of 
course based on the presumption of migration by “free”  labour, 
given that the Right against Exploitation (Article 23) enshri-
ned in the Constitution explicitly prohibits human traffi cking 
and other similar forms of forced labour. 

It should be axiomatic that the spectrum of labour laws that 
govern wages, employment relations, and social security apply 
to both migrant and non-migrant workers; so also do the 
unique provisions for the countervailing force of collective action 
by workers against the inequalities of power in employment 
relations. As argued by Otto Kahn-Freund (1972):

The relation between an employer and an isolated employee or worker 
is typically a relation between a bearer of power and one who is not 
a bearer of power. In its inception it is an act of submission, in its op-
eration it is a condition of subordination, however much the submis-
sion and the subordination may be concealed by that indispensable 
fi gment of the legal mind known as the “contract of employment.” The 
main object of labour law has always been, and we venture to say will 
 always be, to be a countervailing force to counteract the inequality of 
bargaining. 

Such a framework is in line with the historical experience 
that laws and regulations in favour of labour emerged when 
actions by masses of workers became a threat to the prevailing 
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norms of order. It is well to remember that the bedrock of 
rights of workers in India was established at the dawn of inde-
pendence on the crest of a wave of industrial actions that had 
dovetailed into the freedom struggle. 

While the Constituent Assembly was in session, the Factories 
Act 1948 set the benchmark for the regulations regarding con-
ditions of work, the Minimum Wages Act 1948 (MWA) for the 
statutory minimum wage for all workers, including the out-
workers and employments outside factories. The Employees’ 
State Insurance Act (ESI), 1948 provided a framework for 
health benefi ts (including maternity), and the provident fund 
for coal workers in 1948 followed by the Employees’ Provident 
Fund Act (EPF), 1952 made provision for post- employment/
retirement.1 These social rights were however, not independent 
of the confl icts between labour and capital, given the cogni-
sance by the Industrial Disputes Act, 1947.2

Most factory workers and other unorganised urban workers 
were migrants at the time, as is still the case. And yet, the 
prevalence of distress-driven circular or seasonal migration—
producing the unfree conditions of work—is not easily dealt 
with by the normal structures of labour laws in India. For 
 instance, many key labour laws become applicable only above 
a threshold of 10 to 20 workers, assume the availability of 
 perennial employment, are premised on an employment con-
tract with “free” labour, and are geared towards direct rather 
than contractor-mediated employer−employee relationships. 

Gender and migration in labour laws: Further, a narrow 
outreach of labour laws has long undermined and limited its 
democratising force by denying a majority of workers’ access 
to key entitlements, such as women workers. Despite the 
constitutional direction to the state to ensure “equal pay for 
equal work for both men and women” (Article 39), the Equal 
Remuneration Act (ERA), 1976 was enacted only after the 
recommendation of the Committee on the Status of Women 
in India (CSWI) in the 1970s. Even today, the ERA remains 
 insubstantial in implementation (Mazumdar et al 2000).3 
Feminised paid domestic work (mostly migrant) and female 
intensive home-based manufacturing remain bereft of the 
 regulations for providing the minimum rights granted in the 
labour laws. 

On the other hand, if migrant workers are segregated into a 
separate legal category from non-migrants, would it not 
weaken workers’ collective bargaining, a foundational principle 
of labour law? The natural question as to whether migrants 
should be treated as a special class of workers, thus, has com-
plexities that do not admit to simplistic answers. 

The Inter-state Migrant Workmen (Regulation of Employ-
ment and Conditions of Service) Act, (ISMWA) 1979 has been 
the only labour law in India for internal migrants. It addressed 
contractor-mobilised migration, where advances are paid 
for recruitment as a norm. It excluded intrastate migrants 
from its ambit and is not applied to vulnerable situations of 
these migrant workers who may be driven by distress, but 
have travelled from their homes on their own. The ISMWA 
shares common purpose with the Bonded Labour System 

 (Abolition) Act, 1976 (BLSAA) as an intervention against labour 
bondage in migration.4 

The BSLAA commands an iconic status, since it illegalised 
bondage induced by customary relationships and debt, as well 
as their manifestation in imposing constraints on contract 
 labour and interstate migrants. It thus addresses debt-based 
bondage and feudal caste-based systems of forced labour. It 
includes rehabilitation fi nanced by the union government, 
and the implementing authority is the district collector/ 
magistrate. And fi nally, it was given constitutional status in 
the Ninth Schedule. More powerful administrative structures 
and resources were pressed into action by the law against 
bonded labour in comparison to other labour laws. 

The ISMWA, on the other hand, operates through the labour 
 departments of different states for regulating the contractors 
who mediate migration, and was preceded by the Contract 
Labour (Regulation and Abolition) Act (CLRAA), 1970. The 
evolution of the multitiered labour contractor system, as a 
coercive feature of labour migration in India, has colonial 
roots, with historical studies aptly describing the contractors 
as patriarchs or labour lords (Chakravarty 1978). 

In migration streams addressed by the ISMWA, the norm is of 
wage advances to the families well before they migrate, for the 
work that is usually seasonal, and where women are often 
 recruited as part of family units rather than as individuals. 
Since wages are generally paid to family heads, women are 
 effectively denied an independent wage (Agnihotri and 
 Mazumdar 2011; Teerink 1995). This typical condition was not, 
however, addressed by the only law for migrant workers in In-
dia, representing a tendency to ignore women’s indepen dent 
identity as workers. 

Despite their lineage in the Constitution, it is well to reme mber 
that both BLSAA and ISMWA were conceived under the shadow 
of an authoritarian emergency regime (1975–77) that repressed 
working-class power, but sought to gain political support by in-
voking socialist rhetoric.5 Perhaps, inevitably, both laws con-
tained a top-down approach and did not engage with worker 
representation or workers’ voice.6 While the BLSAA has not suc-
ceeded in eliminating several forms of bonded  labour, the ISM-

WA is recognised as a most ineffectual labour law (NCEUS 2007). 
The ISMWA, of course, mentions equal pay “irrespective of sex,” 
and lists the Maternity Benefi t Act as  applicable, which speci-
fi es employers’ liability to pay maternity benefi t at the rate of 
the average daily wage. However, this does not work where 
women do not have an independently calculable wage. 

Surprisingly, despite decades of legal activism on issues of 
bonded labour, a perspective on the specifi c forms of bondage 
of women labour migrants has remained undeveloped. No 
data is available on the number of women workers released 
from bondage, and neither is there any discussion on the 
 calculation of independent wages for women when family 
units of labour are paid at piece rates. Signifi cantly, the 1982 
Supreme Court judgment that extended the defi nition of 
bonded labour to include all workers who are paid less than 
the statutory minimum wage, is still to be given procedural or 
 administrative effect.7 
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Further, the BSLAA and the ISMWA have not been applied to 
forced-labour like conditions imposed on young women and 
girls working in modern industries. For example, spinning 
mills and some garment factories in Tamil Nadu have been 
recruiting young women and girls from poverty-ridden rural 
hinterlands, and keeping them in residence/hostels on the 
premises and/or  under the control of factory managements/
employers. The modus followed was: (i) getting girls or par-
ents to sign bond contracts (usually for three years), (ii) desig-
nating production workers as apprentices for long periods 
and working night shifts (though not legal for apprentices), 
(iii) denying them minimum wages and exercising control 
over their movements even beyond the working hours, and 
(iv) promising a lump sum—much lower than their dues at 
minimum wage rates (Vaigai 2016)—at the end of the contract 
period. A special camoufl age was the naming of such a prac-
tice as “Sumangali” (meaning the happy and blessed married 
woman) or “marriage assistance” (read dowry). It is signifi cant 
that the laws against migrant bondage were not applied for 
them, even in the court cases. Perhaps the gender blindness of 
the laws  affected even the judicial minds, particularly vis-à-vis 
non-traditional/industrial forms of female labour. 

Anti-trafficking Law and Policy

At the other end, women were in central focus in Suppres-
sion of Immoral Traffi cking in Women and Girls Act, 1956 
(SITA), which was enacted in pursuance of the International 
Convention for the Suppression of the Traffi c in Persons and 
of the Exploitation of the Prostitution of Others that came 
into force in 1951. Female prostitution and brothels remained 
central to the renamed Immoral Traffi cking (Prevention) Act 
(ITPA) in 1986.8 Legislations against traffi cking, down to the 
Criminal Law (Amendment) Act, 2013, which gave traffi ck-
ing a legal defi nition, appear to have always been more 
shaped by international conventions and protocols than by 
ground-level experience.
 
Entangled questions, repressive practices: Section 370 
of the Indian Penal Code (IPC) now defi nes the offence of 
traffi cking to include recruiting, transporting, harbouring, 
transferring, or receiving a person or persons, by using 
threats, force, or any other form of coercion, or by abduction, 
practising fraud, or deception, abuse of power, or by induce-
ment,  including the giving or receiving of payments or 
benefi ts, in order to achieve the consent of any person for 
the purposes of exploitation. The consent of the victim is im-
material in the determination of the offence of traffi cking. 
Exploitation is  explained as any act of physical exploitation or 
any form of sexual exploitation, slavery or practices similar to 
slavery, servitude, or the forced removal of organs. Such a 
defi nition draws almost word for word from the United 
Nation’s (UN) protocol to prevent, suppress and punish traf-
fi cking in persons, especially women and children (Palermo 
Protocol), which was adopted in 2000, although it leaves out 
the parts that refer to abuse of a position of vulnerability and 
to forced labour (Kotiswaran 2017). 

Yet, forced labour and sexual exploitation for prostitution 
are the two major purposes of traffi cking recorded in National 
Crime Records Bureau (NCRB) reports, with much smaller pro-
portions under other heads (domestic servitude, forced mar-
riage, begging, petty crimes, etc). Forced labour accounted for 
more than 45% of the recorded victims of traffi cking in 2016, 
when the total number of recorded victims of human traffi ck-
ing had reached 23,117.9 By 2018, however, forced labour had 
dropped to 20% of a much smaller number of traffi cking 
 victims at 5,264.10 Unfortunately, gender disaggregated fi gures 
on purpose of traffi cking are not available, but it seems that 
more male  victims are recorded under forced labour and the 
majority of females under sexual exploitation.11 

After 2015, the NCRB reports stopped providing details of 
the laws under which traffi cking cases were registered.12 So, it 
is unclear as to which laws have been used in the cases of 
 traffi cking for the purpose of forced labour. Data on Section 370 
(and 370A) is available only for 2014 and 2015 (reporting 720 
and 1,021 cases, respectively). For the older laws, such as 
Section 366A (procurement of minor girls for  illicit sex) and 
ITPA, the former was on a rising graph from 171 cases in 2003 
to 809 in 2012, followed by an exponential jump to 3,087 by 
2015. The ITPA cases, on the other hand, were 5,503 in 2003 (at 
94% of all traffi cking cases), but declined in numbers and 
share after 2005. By 2015, the ITPA accounted for just 38% of 
all traffi cking cases in comparison to the 45% under 366A.13 

A further decline in the number of cases under the ITPA after 
2015 is most likely due to a new legislation on the anvil. An 
impetus to anti-traffi cking interventions is visible in the after-
math of India signing the Palermo Protocol, including pro-
posals to amend the ITPA in 2006, establishment of anti-traf-
fi cking units in most states, a special chapter on traffi cking in 
the NCRB reports from 2007, and tabling of the Traffi cking of 
Persons (Prevention, Protection and Rehabilitation) Bill, 2018 
(that lapsed in 2019). 

Much of this impetus is driven by international debates and 
goals. For example, goal 8.7 of the Sustainable Development 
Goals (UN 2015) calls for measures to “eradicate forced labour, 
end modern slavery and human traffi cking and secure the pro-
hibition and elimination of the worst forms of child labour.” 
The terms used are often set, as in the case of the Palermo 
protocol, by a few countries. Attached to the Convention 
against Transnational Organised Crime, the fi nal protocol was 
similar to the draft presented by the United States Govern-
ment (Brand 2010), for whom, arguably, the anti-traffi cking 
thrust was not unrelated to an increasingly repressive position 
on immigration. Internationally honed perspectives do not 
 always resonate with Indian circumstances, and their rhetori-
cal consensuses need far greater critical evaluation and con-
sideration of their ramifi cations in intersectional local and 
 social spaces. 

Women in India often fi nd themselves at odds with oppres-
sive and caste-based notions of “honour;” particularly, young 
women who go out to work are subjected to a degree of 
stigma. Public discourses, policies, and police actions around 
 traffi cking can, arguably, become instruments to further 
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subvert the freedoms of women. An anti-traffi cking framework 
that is  devoid of a perspective on the rights of women as work-
ers would, in our view, inherently display such a tendency. 

This is illustrated in a recent study (CWDS 2019) that 
 described the scenario of anti-traffi cking interventions in 
 Berhampur, considered to be a conduit station for traffi cking in 
Odisha. A child rights non-governmental organisation (NGO), 
working with the anti-traffi cking unit of the district police, 
keeps a lookout for groups of girls alighting at the city bus stop. 
The NGO personnel then follow the girls. The girls try to  escape 
surveillance by running into a temple or church. The NGO 
 informs the police, who pick up the girls at the railway station 
or the train, hands them over to the NGO-run hostel. Frequently, 
“rescued” girls try to run away, while others are returned to 
their villages. 14 

A village to which two girls had been so returned, was a 
fi eld site for the above study. A number of young women 
 belonging to the numerically preponderant caste of Panos 
(stigmatised as “untouchable”), had been migrating from 
there for live-in domestic work in Mumbai, Hyderabad, and 
Kerala for several years. The two girls who were perceived as 
being traffi cked were among such migrants. Villagers reported 
that their families had moved out because of the infamy that 
the news of the girls being “arrested” brought to them. Here 
“rescue” was perceived as “arrest.” Since they were surveil-
led, pursued, picked up by the police, forced into the hostel 
and then returned to their village, such a perception is not 
unwarranted.15 In these villages, it was common for young 
women migrants to be taunted as “characterless,” because 
they went out for work. An “arrest” could only add further 
social opprobrium, with negative consequences for both the 
girls and their families. 

Aggressive curbs on these young women, have increased 
since paid domestic work became illegal for older teenagers. 
The Child Labour (Prohibition and Regulation) Amendment 
Act, 2016 prohibited the employment of adolescents in the age 
group of 14 to 18 years in “hazardous occupations,” which 
included  domestic work. In the tendency to confl ate child 
labour and adolescent migration with traffi cking, the need 
for regulating conditions of work in a key sector like domestic 
work is ignored.16 

The reality, as evidenced in the accounts of the adolescent 
migrants, shows complex family dynamics spawned by 
poverty that development pathways have failed to eradicate. 
Experiences of hunger, of not having enough to eat in their 
childhood, or a life-changing death in the family, occurred 
as repetitive motifs in the stories of several interviewees, 
particularly those who had been child migrant workers, in 
the Centre for Women’s Development Studies’ (CWDS) study. 
Worsening employment opportunities in rural areas have 
added to the distress. Despite a range of intermediaries, 
there was no evidence of any orga nised criminal gang of 
traffi ckers, when interviewees were followed-up at the desti-
nation. Often the mediators were those who the girls felt 
closest to—a grandmother, an aunt, a sister, a friend, etc. 
Aggressive criminalisation of such situations is clearly 

uncalled for, and merely becomes intimidation/harassment 
of young women migrating for work.17 

Female Labour Migration: Contemporary Issues 
Even as a strong male bias in labour migration persists, with 
men accounting for more than 80% of migrant labour in  India, 
the rising numbers and proportions of women migra ting for 
work are no less striking.18 Census fi gures showed a spurt in 
female migration for employment and business (from around 
41 lakh in 2001 to 85 lakh in 2011), and an increased female 
share of such migrants from 12% to 16%. Census data also 
showed a shift in the pattern of female labour migration from 
predominantly rural destinations to a distinctive tilt  towards 
urban destinations. Forty-seven percent of all women migrat-
ing for work/business were in urban areas in 2001. By 2011, 
migration to urban destinations had jumped to 58%.19

Such a trend is likely to have been further enhanced since 
2011, with the Periodic Labour Force Survey (PLFS) data for 
2017–18, showing a further dramatic fall in work participation 
rates (WPR) among rural women by 7 percentage points from 
24.8% to 17.5%, refl ecting an absolute drop by close to 25 mil-
lion women workers in rural India after 2011–12 and by just 
short of 47 million, if 2004–05 is taken as the benchmark 
year.20 Although the decline is notable across all social groups, 
it is most for women from Scheduled Caste (SC) and Scheduled 
Tribe (ST) categories, with the WPR of ST and SC women drop-
ping by about 10 percentage points during 2011–12 to 2017–18. 

Such a large-scale, and historically unprecedented eviction 
of women from the rural workforce, especially of the most 
opp ressed cates/communities, highlights the negative impact 
of neo-liberalism’s growth paradigm—ramping up of agrarian 
distress, and an employment crisis that is highly gendered.21 
Stagnation in urban India, where female WPR are even lower, 
hovering between 15% and 14% across the decade of 2007–08, 
with just a small increase in absolute numbers, can hardly 
compensate. Nevertheless, the shift towards the urban in women’s 
migration is obviously a key phenomenon of the times.22 

The macro-data sets fail in helping us understand the 
nature of women’s employment, especially in urban areas. Of 
the three broad categories of regular, self-employed and casu-
al workers, the share of regular employment among women 
workers in  urban areas is the category that shows consistent 
increase for more than three decades. It rose from 28.4% in 
1993–94 to 42.8% in 2011–12, and then to 52.1% by 2017–18.23 
Prima facie, it is assumed that this denotes better forms and 
conditions of work for women workers. However, regular 
work is defi ned only in terms of duration of employment, 
irrespective of wages and other conditions of work. Thus, paid 
domestic work and other service sector employees, who may 
be working continuously during the year without minimum 
wages and on completely insecure terms, are counted as reg-
ular workers. The actual growth of temporary and casual em-
ployment is thus not adequately captured by the macro data, 
especially in the case of female employment. 

The occupational profi le of women’s employment in the 
PLFS 2017–18, however, gives us a useful insight into the 
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contemporary pattern of urban women’s employment.24 
Manufacturing workers constituted the single largest occupa-
tion for the female workforce in urban areas (45 lakh), of which 
20 lakh were textile and garment workers, and another 16.5 lakh 
were in food processing, tobacco products (beedi workers) and 
leather goods. Teachers constituted another big chunk, with 
those in pre-primary to secondary education numbering around 
21 lakh, and another 6.5 lakh in higher education. Domestic 
workers were around 20 lakh, with ayahs and childcare workers 
constituting another 4 lakh, while 11.3 lakh were shops and 
salespersons, another 11 lakh were in housekeeping and restau-
rant services, and 10.5 lakh were clerical workers. Around 10 
lakh were construction workers. A little over 5 lakh were health 
professionals, of which more than half were nurses. Close to 4 
lakh were garbage collectors and another 4 lakh were beauti-
cians. Some 4.5 lakh were occupied in fi nance, business, admin-
istrative, police, social work, etc, and a  surprising 16.6 lakh 
were directors and chief executives.25  Together, these workers 
constituted around 79% of the 2.19 crore urban female work-
force. Further, some 20% of urban women workers were home-
based (Raveendran 2019). 

Based on the census migration trends, one may assume 
that 10% to 15% would be declared migrant labours, although 
many more would be migrants who gave other reasons for 
 migration.26 It is of course diffi cult to categorically locate 
proportions of migrants among these workers, but from sector-
based micro-studies, we can postulate that manufacturing 
workers, domestic workers, other care workers, nurses, con-
struction workers, and garbage collectors are predominantly 
migrants, with an overrepresentation of women from margin-
alised caste groups.27 All other categories of workers would 
indeed have migrants among them, but of a lesser order, and 
even less would be migrants from rural areas. Signifi cantly, 
PLFS 2017–18 also showed that unemployment rates were 
highest among urban women, having risen from 5.2% in 
2011–12 to 10.8% for usual status, and from 6.7% to 12.8% 
according to current weekly status. 

What is important is that these migrant workers have a new 
location in labour law. Even though relations with contractors 
and other intermediaries of various types are quite ubiquitous, 
particularly in times of rising unemployment, the nature of 
 coercion experienced by these women workers with unimagina-
ble levels of job insecurity, and increased cost and demands of 
urban living, is qualitatively different from those addressed by 
the BLSAA and ISMWA or the prevalent framings of forced  labour. 
For these workers, wages and other conditions of work are crit-
ical, and in this context the ongoing restructuring of the labour 
laws and the labour codes assumes particular  importance. 

Women Workers in Labour Codes 

“Labour reforms” has been the buzzword of India’s labour 
policy since the dominance of neo-liberalism in its economic 
policy framework since 1991. While the centrepiece of the 
arguments for such reforms is that labour laws in India are too 
many, and too protective, creating restrictive rigidities in the 
operation of the market, there is also another line of argument 

that fi nds labour laws only protecting the organised sector 
workers at the cost of the vast majority of unorganised and in-
formal workers. Three decades of a policy discourse that sanc-
tions the dismantling of the protective structures of labour laws 
in the name of “majority” of the workers, has shifted the balance 
towards the “ease of doing business” over workers’ rights. 

Currently, the focus of such change is on the four labour 
codes that are to repeal and replace some 30 labour laws. And 
among these codes, the one on wages has already become a 
law. We examine some implications of these labour codes for 
the women workers.

Code on wages (CoW): It defi nes an employee or a worker 
only in relation to the establishment or industry, thus preclud-
ing private households. It makes no mention of outworkers/
home workers, among whom home-based beedi workers, at 
least, were earlier covered by the minimum wages and other 
regulations.28 In its present form, the CoW thus disentitles the 
 increasingly feminised domestic workers, who, over the past 
 decade or so, had successfully fought for inclusion in the mini-
mum wage schedules under MWA in most states. Home-based 
beedi workers, mostly women, are similarly disentitled to 
minimum wages, equal remuneration, mechanisms to ensure 
payment of wages, and entitlement to bonus. 

The CoW’s specifi c exclusion of apprentices has adverse  imp li-
cations for any entitlement to minimum wage for  “sum angali” 
workers, who are designated apprentices.29 Since the appren-
ticeship law—as amended in 2014—has (i) set the minimum 
age of 14 for apprenticeship in “non-hazardous”  industries 
(including apparel and textiles), (ii) permitted  employers to 
engage apprentices from other states and determine the hours 
of work, and (iii) removed imprisonment as a  punishment for 
 employer violations, its effects will be felt  particularly by the 
extremely young interstate migrant  women workers. 

While the CoW retains the provisions of the ERA against 
discrimination on the grounds of gender in pay for same or 
similar work, it amalgamates the advisory board for minimum 
wages and the ERA committee for increasing employment 
opportu nities for women into one single board. Its stipulation 
that one-third of the board representatives are to be women, 
may be an advancement in relation to minimum wages, but 
reduces the 50% stipulated earlier by the ERA. 

Further, the (draft) central rules of the code propose to 
 extend the normal working hours for all workers from the 
eight-hour norm (as in the Factories Act) to nine hours. Equally 
signifi cant is that that there is no national minimum wage, 
and the criterion for calculation of minimum wages as laid 
down by the Indian Labour Conference (ILC) and Supreme 
Court, is not included.30 Even the central government’s fl oor 
wage does not provide a national fl oor, since the fl oor itself is 
to be different across different geographical areas.31

This code also gives the sanction of law to administrative 
restraints imposed on autonomous inspections. The replace-
ment of surprise inspections by web-based pre-determined 
schedules and the reliance on self-certifi cation of compliance 
by the employers have given a pro-employer tilt to the labour 
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administration, expressed in the changed designation of the 
labour inspectors to inspector-cum-facilitator.32 

As such, the CoW adds neither universality, nor clarity, let 
alone any additional benefi t, in comparison to earlier laws. 
Whereas, it nullifi es some of the entitlements that had been 
 acquired by women workers.33 

Occupational safety, health and working conditions code 
(OSHWCC): Currently, this code, pending before the parlia-
ment, amalgamates 13 labour laws, of which 11 are for parti-
cular sectors/types of establishment (including for the beedi 
workers), the other two being the Inter-state Migrant Workmen 
(Regulation of Employment and Conditions of Service) Act 
(ISMWA) and the Contract Labour (Regulation and Abolition) 
Act (CLRAA).34 

This bill perhaps best illustrates the lack of wisdom in amal-
gamating a range of laws that address industry or sector-specifi c 
characteristics. In the range of enterprises from factories, to 
mines, plantations, motor transport undertakings, newspapers, 
beedi establishments, etc, with respect to which it defi nes an 
employee, again excludes private households. Hence, none of 
its regulations regarding safety, health, or working conditions 
(weekly and daily working hours, leave, overtime, night shifts, 
etc) are applicable to domestic workers or home-based workers 
as among the beedi workers. In fact, for the latter, the removal 
of “home worker” as the appropriate term to mean home-
based work leaves it open to interpretation as to what is meant 
by workers working “outside” a beedi establishment/premises. 
Like the CoW, new provisions regarding electronic modes and 
systems have been specifi cally included, and so is a special cate-
gory of audiovisual workers, but women workers from the 
poorer classes continue to be excluded.

OSHWCC has chapters that summarise the industry-based 
 labour laws that are being repealed. In the process, some 
 important health stipulations in relation to crèches under the 
Factories Act have been dropped. Plantation managements 
have been given the option to transfer liabilities and the 
responsibility for provision of medical facilities, housing, and 
food supplies to the government and panchayats. Under the 
Plantation Labour Act, 1951, employers had these responsibilities. 
Strangely, while protection against rain and cold is provided 
for transport workers, a similar provision that existed for the 
plantation workers, the majority of whom are women, has 
been dropped. The CLRAA and ISMWA are summarised together 
in such a way that the provision of paying migrant workers no 
less than the local wage rates is left out, the liability of the 
principal employers is reduced, and there is continued silence 
regarding the denial of independent wages to migrant women 
working in family units at piece rates. 

“Special Provision Relating to Employment of Women” is the 
briefest chapter, which essentially sanctifi es night work for women 
workers (after 7 pm and before 6 am), “with her consent,” and 
without any obligation on the part of employers to provide safe 
transport. Such obligations were earlier necessary for exemp-
tions to prohibition of night work for women under various acts, 
and specifi ed for working journalists.35 

Signifi cantly, prevention and protection from sexual harass-
ment fi nds no mention in the OSHWCC bill, and the Sexual 
 Harassment of Women at Workplace (Prevention, Prohibition 
and Redressal) Act, 2013 (POSH Act) has been kept out of the 
amalgamation process. While this raises a question as to why 
 sexual harassment in the workplace is not considered a part of 
 either occupational safety or working conditions for women 
workers, it draws attention to the fact that the POSH Act had 
also been kept out of the framework of the labour laws. 

The enforcement authority under the POSH Act is the 
(additional) district magistrate or deputy collector; it is moni-
tored by the ministry/department of women and child develop-
ment, and no provision was made for the inclusion of any labour 
offi cer in any of its committees, let alone a female labour offi cer, 
which could have helped increase the presence of women in 
the  labour law enforcement systems. Despite much debate on 
 applicability of the POSH Act for unorganised women workers, 
its role in labour laws was never clarifi ed. Such a subliminal 
tendency to segregate key workplace issues of women from the 
labour law framework, and/or to maintain the constituency of 
women workers as outside the working classes, has added to 
both the continued absence of gender perspectives in labour 
laws, and the denial of workers’ entitlements to a large contingent 
of women workers. A corollary to such segregation is that the 
 labour laws enforcement machinery remains gender insensi-
tive to the detriment of the equality agenda in the labour laws. 

Finally, the repetitive motif of leaving basic issues, such as 
limits to hours of work to “as may be notifi ed by the appropriate 
government” in contrast to the strictly defi ned eight hours under 
the Factories Act, moves core rights under labour laws away 
from the legislative certainty to the discretion of the government 
(the opposite being the case when it comes to removing some 
rights of workers). Double wage rates for overtime in the OSHWCC 
means little if the normal hours of work are enhanced. 

Code on social security (COSS): This code specifi cally 
 includes home-based workers and domestic workers in its 
defi nition of “wage worker” as well as “unorganised worker.”36 
 Although no actual social security schemes are specifi ed in 
COSS, it lists the types of benefi ts for “social security organisa-
tions,” of which are the Employees’ Provident Fund Organisa-
tion (EPFO), Employees’ State Insurance Corporation (ESIC), 
National Social Security Board (NSSB) for unorganised work-
ers, and the state level Building and Construction Workers’ 
Welfare Boards (BCWWBs), whose administrative structures 
and modes of funding are delineated in the code. All schemes, 
under these social security organisations, have been left to “as 
may be framed” at the government’s discretion, thereby creating 
uncertainty regarding the well-functioning existing schemes. 

Considering the accumulated experience of a variety of 
 existing schemes, some of which have been implemented 
centrally for more than 60 years by the EPFO and ESIC, their 
lack of delineation generates more uncertainties, rather than 
security.37 Schemes with a shorter life, such as CESS funded by 
the BCWWB, which are still evolving, or the NSSB, which in the 
 absence of any other fund source, had largely declared 
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pre- existing central social assistance schemes for the below 
poverty line (BPL) category citizens as schemes for the unor-
ganised workers.38 While the above social security organisa-
tions  remain operative under the code, welfare funds for beedi 
workers that were earlier cess based, are not mentioned. 
 Instead beedi workers are to be covered by the NSSB for unor-
ganised workers, despite the schemes being of a lesser order 
than what was available under the Beedi Workers’ Welfare 
Fund. COSS is  silent about other sectoral cess-based welfare 
funds and organisations.39 While the thresholds for the appli-
cability of the EPF (establishments with 20 or more employees) 
and the ESI (10 or more employees) schemes have been retai ned, 
for the cess funded welfare schemes under the BCWWF, COSS is 
silent on whether the brick kiln workers would be included.40 

The chapter on maternity benefi ts in COSS reiterates the pro-
vision for 26 weeks’ paid maternity leave by employers, and 
the discriminatory provision for a maximum of 12 weeks’ leave 
for any pregnancy beyond two children, as introduced by the 
2017 amendment to the Maternity Benefi t Act. It also reiterates 
the provision of crèches with four visits a day for establish-
ments with 50 or more workers, and all other health protective 
provisions from the original 1961 act. The chapter remains ap-
plicable only to organised sector—factories (minimum 10 workers 
with power, and 20 without), mines, plantations (minimum 10 
workers), government institutions, and shops or establishments 
with 10 or more workers. For unorganised workers and cons-
truction workers, maternity benefi ts as provided by their respec-
tive boards (not employers) are in the form of cash assistance. 
These range from transfers conditional upon institutional 
del ivery under the public health programme of Janani Suraksha 
Yojana (JSY)—`700 for high performing and `1,400 for low 
performing states—to `6,000 under the 2018 Model Welfare 
Scheme for Construction Workers of the central government. 

Considering that even the top end of these schemes (as also 
other public health schemes for maternity assistance such as 
the Pradhan Mantri Matru Vandana Yojana) is equivalent to 
just 22 days at wage rates under the Mahatma Gandhi National 
Rural Employment Guarantee Scheme (MGNREGS) in Haryana 
and 35 days for Bihar (MGNREGS wage rates taken as a proxy 
for a national fl oor), the absence of any criteria for calculation 
of maternity assistance for construction and other unorga-
nised sector workers that could be equal to 26 or even 12 weeks 
of paid maternity leave, is particularly glaring. 

Industrial relations code (IRC): This bill assumes a special 
importance for women workers.41 A dynamic and increased 
role being assumed by women in the trade unions, is evident 
not only in their increased visibility, but also their share in 
membership. Women’s membership reached 32% of total trade 
union membership in 2014, which is far greater than women’s 
share in the country’s workforce, hovering between 22% and 
23% between 2011–12 and 2017–18.42 

All trade unions, without exception, have opposed the IRC 
for imposing restrictions on strikes by universalising and add-
ing to prohibitions that were earlier only applicable to public 
utility services.43 The IRC stipulates (i) sixty days’ notice and 

prohibits any strike within 14 days of such notice; and (ii) no 
strike during the pendency of proceedings before a concilia-
tion offi cer or tribunal, and within seven days after the conclu-
sion of conciliation, and within 60 days after conclusion of 
proceedings before a tribunal. It additionally allows anyone 
to initiate direct proceedings (without requiring a reference 
from the conciliation machinery as earlier), so an individual 
can just go to a tribunal and render strikes illegal. It also rede-
fi nes strikes to include mass casual leaves. In all, under such 
conditions, almost no strike can be legal. The IRC thus denies 
workers a basic right and/or mode of protest against the 
employer or state exploitation. 

It also gives legislative sanction to fi xed term employment 
(FTE) that had been introduced by a backdoor amendment to 
the rules under the Industrial Employment (Standing Orders) 
Act in 2018, thereby removing restrictions on easy hire and 
fi re. FTE has particularly adverse implications for the “suman-
gali” workers, who have been fi ghting for regularisation after 
their peculiar fi xed term contracts come to an end. 

In relation to the trade unions, all of the 2001 amendments 
to the Trade Union Act, 1926, which were introduced as part of 
the neo-liberal reform’s restrictive agenda for unionisation, 
have been incorporated in the IRC. These include: (i) the stipu-
lation that union registration would require at least 10% of 
the workers in an establishment/industry or 100 members (as 
 opposed to the original requirement of just seven workers to 
begin with), and (ii) restriction on the number of offi ce bearers 
to half for the unions of unorganised workers and one-third 
for other unions. While restricting the number of whole-timers 
that a union may need by fi at, apart from interfering with the 
workers’ right to elect their leaders as they see fi t, these stipu-
lations have made it increasingly diffi cult to register unions, 
particularly for the unorganised segments such as the domestic 
workers or home-based workers. 

The IRC retains provisions that provide unions with immunity 
against certain forms of civil action on the grounds of break-
ing a contract of employment or for interfering with the trade, 
business, or the right of any person to dispose of his capital or 
labour, as well as immunity against criminal action on the 
grounds of criminal conspiracy, which were part of the act of 
1926. But given the restriction on strikes, and sweeping  powers 
conferred on the government to exempt any industry from the 
application of this code, it again means little for labour welfare. 

In all, the thrust of the IRC seemingly aims at subverting a 
basic framework of labour laws of allowing countervailing col-
lective force of actions of workers against the inequality that 
inheres in their employment relationships. From our perspec-
tive, it seems that the labour codes, on the whole, have failed 
to address the absence of gender sensitivity in the labour laws, 
and/or the gap between the lip service to gender equality and 
the actual ground-level experience of the women workers.  

Trafficking or Migration? 

Although the Traffi cking of Persons (Prevention, Protection 
and Rehabilitation) Bill, 2018 has lapsed, it is useful to look at 
its provisions to understand the direction in which traffi cking 
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law and policy is headed, especially with news reports that a 
slightly revised bill, with a change in nomenclature from the 
traffi cking “of” persons to the traffi cking “in” persons, would 
be introduced soon (Pandit 2020). 

The 2018 bill had provided for additional offences over and 
above those defi ned by Section 370 of the IPC under the category 
of “aggravated form of traffi cking.” These included (i) for the 
purpose of forced labour or bonded labour by using violence, 
intimidation, inducement, promise of payment of money, 
 deception or coercion by subtle means including allegations of 
accumulated debt by the person, retention of any identity 
 paper, threats of denunciation to authorities; (ii) for the purpose 
of bearing a child, either naturally or through assisted reproduc-
tive techniques; (iii) by administering any narcotic drug or 
psychotropic substance or alcohol on a person for the purpose 
of traffi cking or forcing them to remain in exploitative condi-
tion; (iv) by administering hormones for the purpose of early 
sexual maturity; (v) for the purpose of marriage; (vi) by causing 
serious injury; (vii) offence resulting in pregnancy, or traffi cking 
of pregnant women; (viii) by causing AIDS; (ix) for the purpose 
of begging; and (x) traffi cking of a mentally ill person. 

For such offences, a minimum imprisonment of 10 years 
extendable to life, was prescribed. Repeat offenders were to be 
imprisoned for the rest of their natural life. The bill introduced 
punishment of rigorous imprisonment up to fi ve years for 
keeping or managing premises to be used as a place for traffi -
cking. Unsurprisingly, even after the inclusion of forced  labour 
in the defi nition of aggravated forms of traffi cking, the bill 
made no provision for worker rights, entitlements, recovery of 
wage dues, or mechanisms to free workers without leaving them 
unemployed. It thus left the victims of traffi cking to  negotiate 
their livelihoods without access to any additional rights. 

Second, along with the state and the district level commi ttees 
and offi cers being given powers and responsibilities  designed 
to support the penalising thrust of the bill, a National Anti-
traffi cking Bureau was vested with the extraordinary powers 
of surveillance to (i) co-ordinate and monitor surveillance and 
preventive efforts; (ii) facilitate surveillance, enforce ment and 
preventive steps at source, transit and destination points; 
(iii) maintain co-ordination between various law enforcement 
agencies and NGOs and other stakeholders; and (iv) strengthen 
the intelligence apparatus to improve the coll ection, collation, 
analysis and dissemination of operational intelligence, etc. 
This is quite an extraordinary list of surveillance and intelli-
gence activities, which implies spying on young women in 
their villages, while travelling in trains and buses, as well 
as elsewhere. 

Third, in the name of “safety, care and protection of person 
rescued,” even when the victim was not a minor, the magis-
trate was vested with the power to order that the victim be 
placed in a rehabilitation home and also the power to reject a 
voluntarily made application for release by the victim. Or in 
other words, the victims—whether minor or adult—could be 
held against her will in rehabilitation homes, opening the door 
to criminalising the “rescued;” as already illustrated by the 
Odisha case where young girls are being harassed at stations, 

bus stops and in trains, whereas the anti-traffi cking units are 
 being pressed into action in cases of elopement. What  happens 
to the girls who are “rescued” when they are  returned to their 
homes remains out of such a framework and is an area that 
cries for further research. Strangely, despite a lot of talk about 
rehabilitation, this area in the 2018 bill was considerably di-
luted in comparison to an earlier draft bill of 2016. 

Our own fi eld observations and other evidence at our com-
mand suggest that a criminal colour is being lent to migration 
by young women and girls, including those whose minor status 
(legally speaking) is indeed not always apparent in fact, and 
remains questionable in principle.44 It is clearly not a happy 
situation for young girls to be followed, surveilled or picked up 
by police on suspicion that they are below 18 and are being 
traffi cked. There is no actual evidence that the so-called 
 traffi cking hotspots have illegal, organised traffi cking organi-
sations at work. Rather, the hotspots seem to be pockets where 
labour migration streams of young women have become estab-
lished, as was again evident in CWDS’s Odisha study. 

Already subjected to caste-based restrictions, easily stigma-
tised when they go out to work or socialise, and targets of 
 public abuse for small transgressions in a deeply conservative 
 social milieu, these young women will become additionally 
vulnerable to police aggression while migrating for work, if 
the traffi cking law continues in the direction laid out in the 
2018 bill. Friends and associates could all be picked up, their 
houses searched, etc, as could others who may have inciden-
tally let these girls stay somewhere for a while. Migrant 
 domestic workers (almost all from marginalised and oppre ssed 
castes/communities) who bring in others from their  villages to 
the cities to work could also be easily labelled as traffi ckers 
and subjected to harsh imprisonment.45 

Criminal law can hardly solve a socio–economic problem 
aggravated by shrinking employment opportunities in the 
 rural areas, which propel more women to migrate for work. 
Live-in domestic work is not a particularly good employment 
option, but may be the only option. The way forward is, then, 
to improve the conditions of work in the sector. The ILO’S con-
vention on domestic workers (which India is yet to ratify) and 
the much talked about “national policy on domestic workers” 
may provide some direction. Notably, a comprehensive legisla-
tion on domestic work and ratifi cation of the ILO convention 
are the ongoing demands of unions, which are ignored by the 
traffi cking discourses, as well as the labour codes. 

In the public debates on the 2018 traffi cking bill, most of the 
discussion was focused on sex workers, who had emerged as 
an organised force on a national scale when protesting against 
a proposed amendment to the ITPA in 2006 that sought to 
criminalise the customers of sex workers (Kotiswaran 2017). It 
focused public discussion on voluntary sex workers as the targets 
of traffi cking law. This mobilisation, in a sense, set the default 
lines and arguments for the debates, and were repeated in the 
opposition to the 2018 bill. In our view, this has led to elision 
over the new targets of the bill, which was the young migrant 
woman worker, who is most vulnerable to sexual stigma, and 
therefore easily becomes identifi ed as being traffi cked.46 
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It is clear from the discussion that the centrality of women 
in the anti-traffi cking rhetoric is inevitably entangled with 
social and moral restrictions on women’s mobility structured by 
caste and community restrictions, identities and hierarchies in 
India. They have shaped some of the particular forms of sexual 
controls over women in India, which includes an upper-caste 
ideological inheritance of social disapproval of women work-
ing outside the family fold, and prevalence of sexual suspicion 
and stigma being attached to those who do work outside. It has 
lent a sexual edge to perceptions of women’s migration for 
work that has fed into discourses around traffi cking, and vice 
versa. Such an edge does not seem to have ebbed with the 
 inclusion of forced labour in defi nitions of human traffi cking.

This being the case, it becomes all the more important to 
bring in an understanding of the changing political economy 

of female labour migration. From a labour perspective, the 
most important issue to be addressed is changing the unfree 
terms and conditions of work, including addressing “traffi cked 
persons’’ and their needs and concerns as workers. An interface 
between labour laws, labour rights, migration and traffi cking 
will  indeed generate new issues and questions that will not be 
simple or easy. What is the status of the contractor for example? 
The labour law framework provides for registration and 
regulation. Under the anti-traffi cking criminal law framework, 
the same contractors, and particularly the small village-level 
 mediator would be considered a criminal. It may raise diffi -
culties, and indeed an interface between labour laws and the 
criminal justice system will add new questions. They will have 
to be addressed in more concrete and nuanced terms than is 
presently the case.

Notes

 1 It, of course, took more than a decade for a 
general maternity benefi t law for all women 
workers to come about.

 2 The Industrial Disputes (ID) Act, 1947, replaced 
the earlier Trade Disputes Act, 1929 introduced 
by the British government in response to a wave 
of strikes. The ID Act established a machinery for 
conciliation, although it also included a provision 
for compulsory adjudication for disputes. The 
Trade Union Act, 1926 was retained, which pro-
vided immunity to the trade unions against 
certain forms of civil and criminal  action. The 
administrative structures of labour law enforce-
ment also refl ect this connection between dispute 
resolution and social rights. Although the factory 
inspectors are tasked with enforcing the Factories 
Act, the labour  offi cers are responsible for imple-
mentating all labour laws, including those deal-
ing with industrial disputes. And both the offi -
cials function under the Labour Commissioner.

 3 Mazumdar et al (2000) showed that in imple-
menting the ERA, the labour department merely 
checked to see whether prescribed registers 
are maintained while ignoring the actual 
inequality in wages.

 4 Following the enactment of the ISMWA in 
1979, a specifi c explanation was inserted in the 
BLSAA, which clarifi es that any system of forced 
or partly forced labour contract  by which intra-
state migrant workmen are  required to render 
labour or service a “bonded labour system.”

 5 Socialism was incorporated in the Preamble to 
the Constitution in 1976, during the emergency.

 6 It may be noted that the BSLAA has no provision 
for trade union representation in the vigilance 
committees set up under the act, although 
there is a provision for persons belonging to 
the ScheduledCastes or Scheduled Tribes.

 7 In People’s Union for Democratic Rights and 
Others vs Union of India and Others [1982 II LLJ 
454 SC (1982) 3 SCC 235] the defi nition of 
forced labour under BSLA was expanded to 
 include “Any factor which deprives a person of 
a choice of alternatives and compels him to 
adopt a particular course of action, may prop-
erly be regarded as ‘force’ and if labour and 
service is compelled as a result of such ‘force’ it 
could be ‘forced labour.’ The word ‘force’ must 
be construed to include not only physical or 
 legal force but also force rising from compul-
sion of economic circumstances.”

 8 As per the 1950 UN Convention, key offenders 
were persons who, “Procures, entices or leads 
away, for purpose of prostitution” or “Exploits 
the prostitution of another person,” even with 
consent of that person. Under Article 2, offenders 

were “any person who keeps, manages, or 
 fi nances a brothel, or rents a building for the 
purpose of the prostitution of others.” Offences 
under the SITA were framed according to the 
convention. The only changes that the ITPA 
int roduced were enhancement of punish-
ments, and substitution of persons for women 
and girls. The framework of brothels and pros-
titution of the SITA remained characteristic of 
the ITPA as well.

 9 In comparison, the two heads of sexual exploita-
tion for prostitution and other forms of sexual 
exploitation under purpose of traffi cking to-
gether accounted for 33% of traffi cking victims 
in 2016.

10  Sexual exploitation for prostitution and other 
forms of sexual exploitation under the purpose 
of traffi cking together accounted for 37% of 
traffi cking victims in 2018.

11  In 2016, males accounted for 45% of all traf-
fi cking victims, almost exactly the same as the 
proportion of forced labour victims. 

12  Prior to 2016, cases were given separately for 
Section 366A IPC, for the ITPA, Sections 370 and 
370A (together), as well as Sections 372 and 373 
of the IPC. Section 366A refers to procurement 
of minor girl with intent of knowledge that she 
may be “forced or seduced to illicit intercourse.” 
Section 370A refers to sexual exploitation of a 
minor traffi cking victim regardless of sex. 
Section 372 refers to selling of minor for pros-
titution, and 373 to buying of minor for prosti-
tution. Interestingly, “illicit inter course” as ex-
plained in Section 372 “means sexual  intercourse 
between persons not united by marriage or by any 
union or tie which, though not amounting to 
a marriage, is recognised by the personal 
law or custom of the community to which they 
belong or, where they belong to different com-
munities, of both such communities, as consti-
tuting between them a quasi-marital relation.” 
These details are important in shaping the 
frames of thought that go into anti-traffi cking 
interventions. 

13  The exponential jump in procurement of minors 
between 2012 and 2015, could be because of 
raising of the age of consent from 16 to 18 in 2013, 
which might also explain part of the  decline 
in the ITPA since a number of cases earlier 
recorded under the ITPA, may have been pushed 
under 366A. The ITPA was also under pressure 
as an amendment had been proposed in 2006, 
which had come under a lot of fl ak, including 
from the Parliamentary Standing Committee 
to which it had been referred.

14  The study was based on a survey of 20 villages 
in Ganjam, Odisha, and repeat interviews of a 

 cohort of migrant women workers over a period 
of two years, and discussions with offi icals. 
See CWDS (2019). 

15  In this, the “good” intentions of the NGO lose 
relevance.

16  The National Policy on Domestic Workers was 
drafted in 2009 and subsequently revi sed 
multiple times, is still under consideration of 
the central government. See comments above. 

17  Interestingly, while the interventions discussed so 
far involved the anti-traffi cking unit of the police, 
they had not led to any case being registered. In 
interviews with a deputy superintendent of police 
and his staff in charge of the  anti-traffi cking unit, 
the researchers found that the only two regis-
tered cases with the anti-traffi cking unit were 
regarding young women who had (according 
to their own investigation) eloped. Far from 
traffi cking, the cases were of runaway mar-
riages, and the police had no evidence of any 
exploitative conditions. 

18  According to Census 2011, 84% of persons 
mig rating for work were male. A problem with 
the migration data, in both the National Sample 
Survey Offi ce’s last migration survey in 2007−08 
and the 2011 Census), is that they ask only one 
reason for migration, although many migrant 
women workers may have migrated for mar-
riage or associational reasons. However, if all 
women who have migrated (for marriage) are 
workers, and are counted as migrant workers, 
it would be a gross overestimation of  female 
mobility, at least for the rural areas. With the 
dominant practice of village exogamy, almost 
all married women in rural India are counted 
as migrants. They may be working on family 
farms, but could be completely immobilised in 
their in-laws’ village. For the methodological 
inability of macro-data sets to provide accurate 
estimates and numbers of female  labour mi-
grants, see Mazumdar et al (2013).

19  Urban women migrants for work/business, 
whose last place of residence was rural, doubled 
from over 11 lakh in 2001 to over 23 lakh in 2011. 
Although the urban women migrants with last 
place of residence as urban, trebled from a little 
over 7 lakh to close to 22 lakh, for the same 
period, a signifi cant  pro por tion would be 
circulating migrants in  construction, with an 
original start in rural areas. All census fi gures 
calculated from D−5, Census 2001 and 2011.

20 WPR is given for Usual Status (PS+SS). See 
Government India, NSO, Annual Periodic  Labour 
Force Survey (PLFS), 2017−18, Statement 10. 
The restructuring of the NSSO’s quinquennial 
employment−unemployment surveys into the 
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PLFS under the newly merged National Statistics 
Offi ce, does create a few issues of data compa-
rability; But whatever be the source, it is clear 
from the data that the WPR of women is falling 
at a precipitated rate. 

21  Male WPR has also declined, but by just 2%, 
and in absolute numbers there is still an inc-
rease of male workers.

22 The sex ratio in urban areas has also shown a 
rapid increase from 920 females per 1,000 males 
in 2005 to 965 females per 1,000 males in 2018. 
In contrast, the sex ratio in rural India dropped 
slightly from 962 females per 1,000 males in 2005 
to 952 females per 1,000 males in 2018 (NSO, 
PLFS 2017−18). Earlier, Census 2011 had revealed 
an increase in urban population that exceeded the 
increase in rural areas (between 2001 and 2011) 
for the fi rst time ever in India’s history. Census 
data shows that this was singularly due to the 
movement of women towards cities and towns. 

23 Source: Statement 15: Summary of Findings, 
PLFS, 2017−18.

24 All estimates for numbers of women workers 
in various occupations were calculated from 
Table (25): Percentage distribution of workers in 
usual status (ps+ss) by occupation group/sub- 
division /division, in PLFS, 2017−18. 

25  As per International Standard Classifi cation of 
Occupations (ISCO) from which NCO is deri ved, 
directors and chief executives are supposed to 
head enterprises or organisations and, with the 
help of at least two other managers, determine 
and formulate policies and plan,  direct and co-
ordinate the general functioning of the enter-
prise or organisation.

26 See note 18 for detailed discussion.
27  Migrants are less prominent among teachers, 

as marked by the NSS migration data, 2007−08 
as well. The NSSO has not undertaken any 
migration survey after 2007−08. Hence, no re-
cent macro data is available.

28 The CoW repeals (i) The Payment of Wages 
Act, 1936, (ii) the Minimum Wages Act, 1948, 
(iii) the Payment of Bonus Act, 1965, and 
(iv) the Equal Remuneration Act, 1976.

29 Although the Madras High Court dismissed a 
petition by the Tamil Nadu Spinning Mills 
 Association challenging the sumangali workers’ 
entitlement to minimum wages on the grounds 
that they were apprentices, it remains an open 
question as to whether that will stand now. Im-
portantly, the apprenticeship law is not being 
repealed by any of the codes.

30 The ILC, 1957 had set out the norms for calcu-
lation of a need-based minimum wage as (i) three 
consumption units for one wage ear ner; (ii) a 
minimum food requirement of 2,700 calories per 
adult person per day; (iii) clothing req uirements 
at 72 yards per annum for an a verage working 
family of four; (iv) a house rent corresponding 
to the minimum area provided for under the 
Government’s Industrial Housing Scheme; and 
(v) 20% of total minimum wage for fuel, light-
ing and other miscell aneous items. To this, the 
Supreme Court had added children’s education, 
medical requirements, minimum recreation, in-
cluding festivals/ceremonies, and contingen-
cies such as old age and marriage as 25% of the 
total minimum wage. 

31  A commitment to a below subsistence minimum 
for workers became evident when the Labour 
Minister announced a fl oor level minimum daily 
wage of `178 (`4,628 monthly) just two weeks 
before introducing the CoW. This was after the 
government-appointed committee had sug-
gested that the national minimum wage should 
be `375 per day (`9,750 per month), which sug-
gests that the advisory committees for mini-
mum wages included in CoW, may also meet 
the same fate.

32 In the fi rst bill, it was only facilitator, abolishing 
the inspector role completely. This would have 
been in violation of ILO Convention No 81, 
ratifi ed by India in 1949. 

33 It may be recalled that ahead of the 2019 elec-
tions, 10 central trade unions—INTUC, AITUC, 
CITU, AICCTU, HMS, UTUC, TUCC, SEWA, 
 AICCTU, and LPF—had collectively demanded 
a  national minimum wage. Only BMS did not 
support this demand.

34 The OSHWCC repeals the (i) Factories Act, 1948, 
(ii) Mines Act, 1952, (iii) Dock Workers (Safety, 
Health and Welfare) Act, 1986, (iv) Building 
and Other Construction Workers (Regulation of 
Employment and Conditions of Service) Act, 1996, 
(v) Plantations Labour Act, 1951, (vi) Contract 
Labour (Regulation and Abolition) Act, 1970, 
(vii) Inter-state Migrant workmen (Regulation 
of Employment and Conditions of Service) Act, 
1979, (viii) Working Journalist and other News 
Paper Employees (Conditions of Service and 
Miscellaneous Provision) Act, 1955, (ix) Working 
Journalist (Fixation of rates of wages) Act, 1958, 
(x) The Motor Transport Workers Act, 1961, 
(xi) Sales Promotion Employees (Conditions of 
Service) Act, 1976, (xii) Beedi and Cigar Work-
ers (Conditions of Employment) Act, 1966, and 
(xiii) Cine Workers and Cinema Theatre Work-
ers Act, 1981.

35  Although the safety provision for night work by 
women is mentioned in the Statement of 
 Objects and Reasons for the OSHWCC, employ-
er liability is not mentioned.

36 The COSS repeals the (i) Employees’ Compen-
sation Act, 1923, (ii) Employees’ State Insur-
ance Act, 1948, (iii) Employees’ Provident 
Funds and Miscellaneous Provisions Act, 1952, 
(iv) Emp loyment Exchanges (Compulsory No-
tifi cation of Vacancies) Act, 1959, (v) Maternity 
Benefi t Act, 1961, (vi) Payment of Gratuity Act, 
1972, (vii) Cine-Workers Welfare Fund Act, 1981, 
(viii) Building and Other Construction Workers’ 
Welfare Cess Act, 1996, and (ix) Unorga nised 
Workers Social Security Act, 2008.

37  Despite problems related to narrow coverage of 
workers, and paltry pension schemes, EPFO 
and ESIC have provided a model of social secu-
rity that has worked well for the social security 
needs of the workers they cater to.

38 The COSS has added two new categories of 
workers (gig and platform workers) to the cat-
egory of unorganised workers. Gig workers in 
India are known to be male dominated, with 
women still accounting for less than 5% of the 
workers. For platform workers, in India women’s 
share is less than 25%. See Berg et al (2018).

39 The cess laws for beedi workers’ welfare, for Iron 
Ore Mines, Manganese Ore Mines and Chrome 
Ore Mines Labour Welfare, for cine workers wel-
fare, for Mica Mines Labour Welfare Fund, for 
Limestone and Dolomite Mines Labour, were 
all repealed earlier to pave the way for GST.

40 Backed by the ILO, many state welfare boards 
for construction workers had begun to include 
brick kiln workers in their schemes.

41  The IRC repeals the (i) Trade Unions Act, 1926, 
(ii) Industrial Employment (Standing Orders) 
Act, 1946, and (iii) Industrial Disputes Act, 1947. 
Opposition to the IRC, 2019 has come even from 
the BMS, which has supported the other codes.

42 Government of India, Labour Bureau statistics 
for women’s membership in trade unions in 
 India, 2014 (latest).

43 It may be recalled that strikes were rendered 
illegal in export zones by giving them public 
utility service status under the ID Act.

44 The raising of the age of consent to 18 in 2013, 
was opposed by most women’s organisations. 

45  This is not to say that sexual exploitation is absent. 
But to make the point that its assumption 

without evidence is dangerous, and leads to 
harassment of migrant women workers.

46 It may be recalled that organisations and indi-
viduals, whose main focus has been on child la-
bour, were the strongest votaries of the 2018 bill. 
They had earlier, in 2016, also supported the ex-
pansive defi nition of hazardous industries to in-
clude domestic work, for which  employment of 
adolescents (ages 14−18) was banned. 
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