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A Case for Legislative Impact 
Assessment

Vagda Galhotra

Lawmaking in India is fraught 
with inadequacy of 
pre-legislative thought, 
consultation and deliberation, 
along with insuffi cient analysis of 
the impact of the laws. The result, 
thus, is that there are too many 
laws and negligible data on their 
achievements. There is a need 
for institutionalising a uniform 
framework of assessing the 
impact of laws both before and 
after their enactment.

 

Our legislatures pass laws that 
have a direct bearing on our 
lives. It is essential then that 

laws are carefully examined. Since all 
laws are enacted with a stated objective, 
assessing how the law would achieve the 
said objective becomes the fi rst step in 
legislative scrutiny. This requires a study 
of the desired and intended impacts. In 
addition to having the desired impact, a 
law also bears indirect and unintended 
consequences. For example, on account 
of excessive pollution, if a law is consid-
ered that prohibits the sale and use of 
fi recrackers, the desired impact would 
be reduced pollution. The indirect im-
pact will include the unemployment of 
those engaged in the fi reworks industry, 
and the snowball effect on the lives of 
dependents of those rendered unem-
ployed. It will also have an administra-
tive impact, that is, the cost of enforcing 
such a law in terms of monetary and 
 human resources (Mohan J 2018).

Good legislative practices ought to 
 include an estimation of all such possi-
ble consequences that can be anticipated 
before enacting a law; and also an asse-
ssment as to whether the proposed law 
is the best way to address the problem at 
hand. This necessitates study of both the 
capability of a law to address the prob-
lem it is proposed to remedy, and its 
other foreseeable effects. Currently in 
India, there is neither a mandatory nor a 
systematic process to conduct a full 
 ass essment of laws. 

To inch closer to develop a “culture of 
justifi cation” in our institutions, we must 
bring in probity in lawmaking as well. 
We must include a thorough exercise in 
impact assessment of all our legislations, 
including parent and subordinate 
legislations, and policies as well. This 
article examines the extent of legislative 
analysis in India and builds a case for 
institutionalising a uniform framework 
of ass essing the impact of laws both 
before and after their enactment.

Desired Impact

Far from analysing the unintended 
 impact, legislations in India often go 
uns crutinised in their ability to achieve 
even the intended impact. For example, 
under the Muslim Women (Protection of 
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Rights on Marriage) Ordinance, 2019, a 
Muslim husband who pronounces ins-
tantaneous and irrevocable divorce upon 
his wife can be imprisoned for three 
years. If preservation of marriage is the 
desired goal, how will sending the hus-
band to prison achieve that? Do we 
 expect him to emerge as an ideal hus-
band after a prison stint where he is 
scheduled to interact with hardened 
criminals? Have we measured the impact 
of this on an already overburdened cri-
minal justice system, let alone the socio-
economic upheavals it would bring to 
already marginalised Muslim women?

State laws are worse off. Consider the 
cattle slaughter prohibition laws—none 
take into account views of cattle rearers 
or farmers. There have been many 
 reports of how stray unproductive cattle 
freed by their owners have destroyed 
crops across Uttar Pradesh, Rajasthan, 
Bihar, Chhattisgarh, and Maharashtra. 
Farmers themselves or the police have to 
come up with innovative ways to deal 
with the after-effects of these laws. 
Madhya Pradesh has come up with a 
unique tag with identifi cation data con-
taining the owner’s name, so as to track 
them and penalise them (Venkataram-
akrishnan 2017). Police stations in the 
farm belt meanwhile have turned into 
makeshift cowsheds. The reasoning be-
hind these cattle protection laws has 
been questioned repetitively, and rightly 
so. Is it fair to burden the individual cat-
tle rearers with fi nancial responsibility 
of conservation of unproductive cattle, 
and in the case of their inability to carry 
out this imposed “duty,” penalise them? 

Ancillary Impact

Almost all statutes, including the state 
enacted ones, rely on the police for their 
enforcement. The police in India remains 
in charge of everything, including VIP 
(offi cials/persons designated as very 
 important) security, maintenance of law 
and order, investigation of offences, ens-
uring free and fair elections, traffi c reg-
ulation, enforcement of court orders, 
dealing with noise pollution complaints, 
tackling encroachment of public spaces, 
vigilance of cow smuggling and cyber 
rumour mongering (Balachandran 2017). 
As per the numerical strength of what 

largely constitutes the enforcement ma-
chinery, on an average 150 policemen are 
available for over every 1,00,000 people, 
including the armed police force (MoHA 
2017). It is then a gross understatement 
to say that the enforcement infrastruc-
ture, with its structural and institutional 
shortcomings, is overburdened. It might 
seem utterly obvious that the legislature 
should take this into account before 
imposing new duties of enforcement. 

The electorate is concerned and con-
tent only with the passing of a substan-
tive law, without any concern for its en-
forcement. We have over 350 central 
statutes that stipulate imprisonment for 
one or the other purpose. According to 
the latest report on prison statistics, 
prisons accommodate 4,33,003 prison-
ers in the space meant for only 3,80,876 
prisoners. Does the legislature ade-
quately consider the impact of making 
new criminal legislation on the prison 
population in  India, which already ex-
ceeds 100% (at 113.7%) occupancy rate 
(MoHA 2016)? Has there been any budg-
eting for building additional prisons to 
hold convicts for lon ger under the new 
Criminal Law (Ame ndment) Act, 2018? 
Rather, parliamentary discussion re-
mained limited to the demand of giving 
“stringent punishment.” 

We often agree that a law is good, but 
it is not being adequately enforced. How-
ever, a law that does not account for the 
reality of its likely enforcement is hardly 
a good law. The problem lies in law mak-
ing fi rst, and in its enforcement only later. 
Further, arbitrary enforcement often makes 
a law a tool for harassment instead.

Legislative Reality

A bad law may constitute good politics 
for the ruling political party, and thus, 
could direct our legislatures. Further, 
any analysis on a proposed policy or leg-
islation is mostly up to the willingness of 
the party in power. The triple talaq bill 
was drafted by the Ministry of Law and 
Justice as a knee-jerk reaction to the 
 Supreme Court judgment, because it 
 fi tted like a jigsaw piece in the electoral 
strategy of the previous government. 
There was no consultation on its draft 
form, or any reference to a legislative 
committee. No thought was given to the 

impact of the law on the economic con-
ditions and rights of the dependents 
likely to be affected by imprisonment. 

A careful scrutiny is required of reali-
ties of enforcing such a law, that is, inc-
reased litigation, prison population, and 
penal policy. Our laws however, contin-
ue to tackle problems with existing mod-
els without any evidence of their succe-
sses or failures. The designation of spe-
cial courts to reduce judicial delays, for 
example, has become a routine way of 
tackling a more “situationally visible” 
problem. There is no deliberation on the 
impact of this on other cases that are not 
given priority. Without any proportio-
nate increase in judicial resources, our 
judicial system may then seem as a game 
of prioritisation. 

The minister of social justice and em-
powerment introduced the Constitution 
(124th Amendment) Bill, 2019 providing 
10% reservation in education and em-
ployment for the economically weaker 
sections of the general category on 
8 January 2019. It was passed the same 
day by the Lok Sabha and by the Rajya 
Sabha the very next day. By 12 January it 
had received the assent of the President. 
There was no prior publication of the bill 
for consultation, no research to support 
the bill and no reference to a parliamen-
tary committee. Such is the lack of scru-
tiny that the Constitution was amended 
over the course of four days without any 
evidence in support of the amendment, 
committee  scrutiny, expert consultation, 
or impact assessment. 

At the stage of drafting of the law by 
any ministry, public and stakeholder 
consultation is not unheard of in India. 
Some central ministries put out draft 
legislations for public and stakeholder 
comments such as the recent draft 
Electricity (Amendment) Bill and the 
draft Cape Town Convention Bill. Some 
regulators also routinely publish their 
draft regulations, such as the draft Tele-
com Commercial Communications Cus-
tomer Preference Regulation, 2018 by 
the Telecom Regulatory Authority of 
 India (TRAI). However, such consulta-
tions are not mandatory, which means 
that a ministry may table a bill without 
public consultation. In most cases, this is 
what happens and drafts of legislations 
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are unavailable until tabled in Parlia-
ment. Also, when consultation does oc-
cur, there is no uniformity in the proce-
dure. Some drafts are published for one 
week, while some may be available for 
comments for beyond three weeks. In 
addition, it seems that the comments fall 
into some kind of a void, as no informa-
tion is provided about whether they get 
considered at all.

At the tabling stage, both time and 
 expertise are constraints that limit law-
making. Parliamentary committees are 
effectively the only existing means against 
these constraints. Thus, committee scru-
tiny becomes the most valuable stage of 
lawmaking. However, it is not mandatory 
for all bills to be scrutinised by these 
committees, as the discretion to refer 
bills lies with the chair of the particular 
house of Parliament. The 16th Lok Sabha 
referred only 26% of all bills to parlia-
mentary committees, much less than 
half from the 14th and 15th Lok Sabhas 
(PRS 2018). Admittedly, numbers alone 
do not make a statement on the quality 
of the deliberation. In the absence of 
quality-check tools, such as the dis-
course quality index, we can only rely on 
quantitative data for analysing the ex-
tent of parliamentary scrutiny.

At the post-enactment stage, there is 
some analysis of legislative impact. It is 
carried out by bodies like the Law Com-
mission of India, standing committees of 
Parliament, and bodies created specifi -
cally for this purpose like the Financial 
Sector Legislative Reforms Commission, 
etc (Khaitan 2011). Again these are lim-
ited to only matters that get referred to 
them for analysis, which may be few and 
far between.

Institutionalising Assessment

Not having a thorough impact assess-
ment framework for our legislations fails 
us in many ways. For instance, when 
concerned institutions pass orders to 
remedy a problem in good faith, the 
 absence of any evidence of impact fail 
the well-intended efforts. For example, 
the Supreme Court directed the designa-
tion of special courts to counter cases of 
cow-related lynching, without any evi-
dence that special courts would help 
 reduce these instances. Also, often the 

politicians in power misleadingly claim 
that a new law or amendment will rem-
edy a long-standing problem, without 
any evidence backing such claims. Drug 
laws and their amendments, most rec-
ently in Himachal Pradesh, are a classic 
example of this. 

We are familiar with the environme-
ntal impact assessment (EIA) which is 
conducted before initiating specifi c dev-
elopment projects. The Right to Fair 
Compensation and Transparency in Land 
Acquisition, Rehabilitation and Resettle-
ment Act, 2013 also mandates a social 
impact analysis (SIA) before acq uiring 
any land for a public purpose. When 
 act ions under legislations require an 
analysis of the impact, should not an 
even deeper level of analysis take place 
at the legislation enactment stage? Est-
ablished procedures of regulatory im-
pact assessment can be a guide in organ-
ising our legislative process. We could 
follow a  series of steps encompassing 
comprehensive pre-legislative thought 
on the possible alternatives, public and 
stakeholder consultation, cost–benefi t 
ana l ysis and post-enactment achievement 
scrutiny of the laws. 

Interestingly, in the past, there have 
been attempts to introduce a formal pre-
legislative consultation policy. The broad 
document constituting this attempt also 

mentioned that it will be the duty of the 
ministry drafting the law to take into 
 account its broad fi nancial implications, 
and an estimated assessment of the  impact 
of such legislation on the environment, 
fundamental rights, lives and liveli hoods 
of the concerned/affected  people, etc 
(MoLJ 2014). Although commendable, 
even this effort remained inc omplete. It 
also did not mandate a state ment on the 
estimated impact of the law on the state 
machinery, on the number of police hours, 
judicial delays, or increase in prison popu-
lation, etc. More importantly, it ensured 
no acco untability in case the impact is dif-
ferent from the predicted. 

In addition, the provision for broad 
fi n ancial implications ensures no fore-
sight. A fi nancial memorandum annexed 
with the draft of the bill fulfi ls this basic 
requirement. This memorandum is gen-
erally a statement of expenditure likely 
to be charged on the “consolidated fund.” 
A fi nancial memorandum in itself is 
inade quate for three reasons—one, it is 
a very limited analysis of the economic 
costs of a legislation as it only concerns 
itself with the expenditure directly incu-
rred and does not take into account indi-
rect expenditure on state machinery or 
the compliance costs; two, it is carried out 
by the ministry that drafts the law itself, 
so in a manner it is not indepen dent, in 
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essence, it is a demand for grant; and 
three, the basis or process of reaching at 
the particular fi gures of expenditure are 
not publically available. 

Other democracies have incorporated 
impact assessment models that we could 
experiment with. A select committee of 
the House of Lords in the parliament of 
the United Kingdom (UK) examined the 
legislative process and recommended 
many levels of pre-legislative scrutiny in 
2004. The UK has had legislative impact 
assessment since 2005 for interventions 
of a regulatory nature that affects the 
private sector, civil society organisations, 
and public services for parent and subor-
dinate legislations. Finland introduced 
Guidelines on Impact Assessment in Leg-
islative Drafting in 2007 after having 
fragmented assessment guidelines for 
many years. The new guidelines specifi -
cally carry the assessment of the impact 
on public administration. This in parti-
cular is missing in India. Even the Euro-
pean Union has a very comprehensive 
impact assessment set up (Meuwese 
2008) that we could learn from.

In Conclusion 

We have effectively zero evidence-based 
legislation. If we fi nd ourselves amending 
the same laws time and again, part of the 
reason lies in enacting bad laws, to begin 
with. We have numerous examples of 

laws that fail to achieve their  objective. 
Therefore, we need to incorporate in the 
legislative procedure, a fra mework of 
legislative impact assessment that would 
encompass the economic,  social, envi-
ronmental and administrative impact of 
draft legislation—starting with the prob-
lem identifi cation, laying out the policy 
options, impact assessment, comparing 
the alternatives in the light of their im-
pact and ending with a scheduled post-
enactment appraisal. 

Essentially impact assessment not only 
helps make better laws but also ens ures 
higher public accountability by req ui-
ring reasonable justifi cations for the 
 enactment and failures of laws. This 
would reduce the misuse of hastily dra-
fted legislation for political gains and 
make our claims of being a participatory 
democracy less illusory.

Concerns regarding the internal capa-
city of the government are valid in this 
regard. It may limit the conduct of ex-
tensive impact analysis and also indicate 
towards the requirement of building 
new institutions for this purpose. How-
ever, governmental capacities are not 
augmented in an instant. The aim 
should be to build these incrementally. 
The pre-legislative consultation policy 
could perhaps work as a ground docu-
ment upon which we could build a struc-
ture of impact assessment. 
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